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A. INTRODUCTION 

By imposing a large total amount of restitution 

on JD Miller in two cases and denying his petitions for 

relief without considering his ability to pay, the trial 

court violated the Excessive Fines Clause. This Court 

recently granted review of a similar issue in State v. 

Ellis, No. 102378-2. 

The Court of Appeals refused to address the trial 

court's error. Though Mr. Miller addressed RAP 

2.5(a)(3), and the prosecution did not dispute he raised 

a claim of manifest constitutional error, the court held 

he did not adequately discuss the rule. It also held the 

error was not manifest, though every fact necessary to 

adjudicate it appears in the record. This case is the 

latest in a string of decisions where overzealous 

reliance on RAP 2.5(a)(3) stripped a convicted person of 

a potentially meritorious constitutional issue. 
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This Court should grant review. 

B. COURT OF APPEALS DECISION 

Mr. Miller seeks review of the Court of Appeals's 

opinion in State v. Miller, No. 87202-8-I (Wash. Ct. 

App. Mar. 3, 3025), and its order denying 

reconsideration on March 17, 2025. 

C. ISSUES PRESENTED FOR REVIEW 

1. Under RAP 2.5(a)(3), appellate courts must 

consider a claim of manifest constitutional error. RAP 

1.2(a) requires courts to liberally construe the rules to 

facilitate decisions on the merits. And our adversary 

system rests on the principle of party presentation and 

independent prosecutorial discretion. Here, Mr. Miller 

argued, and the prosecution did not dispute, that the 

trial court's imposition of an excessive fine was 

manifest constitutional error. Yet the Court of Appeals 

invoked RAP 2.5(a)(3) to refuse to reach the merits. 
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This decision is contrary to RAP 2.5(a)(3), RAP 1.2(a), 

and this Court's precedent. RAP 13.4(b)(l). 

2. A claim of constitutional error is manifest 

under RAP 2.5(a)(3) if the facts necessary to resolve it 

are obvious in the trial record. Here, Mr. Miller argued 

the trial court violated the Excessive Fines Clause by 

imposing and maintaining restitution despite never 

asking whether he was able to pay. The only fact 

necessary to this determination-that the trial court 

did not inquire into Mr. Miller's ability to pay-is 

obvious in the record. The Court of Appeals's decision 

that the error is not manifest is contrary to this Court's 

precedent and deprives Mr. Miller of review of an 

important constitutional issue. RAP 13.4(b)(l), (b)(3). 

D. STATEMENT OF THE CASE 

In 2013, Mr. Miller pleaded guilty to attempted 

second-degree robbery in case no. 13-1-00044-1. RP 5, 
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10; CP 25. During a hearing at which defense counsel 

did not appear, the court imposed $300 in restitution. 

RP 18; CP 34-36. The court never considered whether 

Mr. Miller was able to pay this amount. RP 18. 

In March 2015, the trial court entered a 

conviction of first-degree assault based on a jury 

verdict in case no. 14-1-00056-3. CP 62. The court 

ordered Mr. Miller to pay $4, 138.38 in restitution to a 

hospital and $18,363.40 to an insurer. RP 41-42; Supp. 

CP 107. The court did not consider Mr. Miller's ability 

to pay. RP 41-42. 

Based on recent statutory amendments, Mr. 

Miller petitioned for relief from his legal financial 

obligations in both cases, including restitution. CP 37-

41, 94-98. He stressed that the trial court appointed 

him a public defender, and he met the statutory 

definition of indigency. CP 40, 97. 
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The trial court granted relief in part. In both 

cases, the court waived all non-restitution obligations. 

CP 43, 100. The court also waived the interest accrued 

to date on the restitution award to the insurer, which 

as of July 2023 amounted to $17,912.93. CP 100. 

However, the court otherwise refused to modify 

the restitution orders. In case no. 14-1-00056-3, the 

court did not reduce the principal owed to the insurer 

or prevent further interest from accruing. CP 100. The 

court did not waive or reduce the principal or interest 

on the other restitution awards. CP 43, 100. The trial 

court did not consider Mr. Miller's ability to pay before 

maintaining his obligation to pay tens of thousands of 

dollars in restitution plus interest. CP 42-43, 99-100. 

On appeal, Mr. Miller argued the trial court 

violated the Excessive Fines Clause by imposing and 

maintaining restitution without considering his ability 
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to pay. Br. of App. at 8-25; Reply at 2-6. He argued 

this violation is a manifest constitutional error under 

RAP 2.5(a)(3). Br. of App. at 11 n.3. The prosecution 

did not dispute Mr. Miller raised a claim of manifest 

constitutional error. Br. of Resp. at 4-14. 

The Court of Appeals refused to reach the merits 

under RAP 2.5(a). Slip op. at 5-8. It held Mr. Miller's 

brief was "plainly insufficient" to show a manifest 

constitutional error, overlooking the prosecution's tacit 

concession. Id. at 5-6. It also held the facts necessary 

to determine whether the trial court violated the 

Excessive Fines Clause are not apparent in the record, 

though it is clear the trial court never inquired into Mr. 

Miller's ability to pay. Id. at 6-7. 
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E. WHY REVIEW SHOULD BE GRANTED 

The Court of Appeals's reading of RAP 2.5(a)(3), 
in this case and others, contravenes the rule's 
plain text and this Court's binding precedent. 

The state and federal constitutions protect the 

people from excessive fines. Const. art. I, § 14; U.S. 

Const. amend. VIII; Timbs v. Indiana, 586 U.S. 146, 

149-50, 139 S. Ct. 682, 203 L. Ed. 2d 11 (2019). A fine 

is excessive if "grossly disproportionaf' to the offense. 

United States v. Bajakajian, 524 U.S. 321, 334, 118 S. 

Ct. 2028, 141 L. Ed. 2d 314 (1998); City of Seattle v. 

Long, 198 Wn.2d 136, 162, 493 P.3d 94 (2021). 

Whether a fine is disproportional turns on several 

factors, including whether the convicted person can 

afford to pay it. Timbs, 586 U.S. at 151-52; Long, 198 

Wn.2d at 173. Here, the trial court imposed and 

maintained restitution without considering Mr. Miller's 

ability to pay. RP 18, 41-42; CP 42-43, 99-100. 
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The Court of Appeals's refusal to address this 

violation of Mr. Miller's constitutional rights is 

contrary to court rules and published precedent. RAP 

2.5(a)(3) did not require Mr. Miller's brief of appellant 

to include lengthy argument that the error was 

manifest. Where Mr. Miller raised RAP 2.5(a)(3), and 

the prosecution chose not to dispute that the error was 

manifest, invoking the rule sua sponte to avoid the 

merits contravenes prosecutorial discretion and the 

principle of party presentation. 

The constitutional error is manifest. Because the 

Excessive Fines Clause required the trial court to 

consider Mr. Miller's ability to pay before imposing 

restitution, whether the court did so is the only fact 

necessary to determine whether the clause was 

violated. And it is obvious from the record the trial 

court did not consider Mr. Miller's ability to pay. 
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This case is the latest in a string of appeals where 

the Court of Appeals avoided the merits of properly 

presented arguments based on an overzealous reading 

of RAP 2.5(a)(3). This Court should grant review. 

a. Requiring appellants to discuss RAP 2. 5(a)(3) 
at length in every brief of appellant is contrary 
to the rule's plain text, as well as RAP 1.2(a). 

In holding that Mr. Miller-and, by necessary 

implication, every appellant who raises a constitutional 

issue not raised in the trial court-must discuss at 

length why the issue is manifest in his brief of 

appellant, the Court of Appeals misinterpreted the 

plain language of RAP 2.5(a)(3). 

RAP 2.5(a) does not impose any requirements on 

the content of an appellant's brief. Instead, it provides 

that the Court of Appeals "mayrefuse to review any 

claim of error" if the appellant did not raise it below 

and none of the listed exceptions apply. RAP 2. 5(a) 
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(emphasis added). It follows that the court may not 

refuse to review a claim of error that does fall within 

an exception, including a "manifest error affecting a 

constitutional right." RAP 2.5(a)(3). The rule does not 

impose a procedural hurdle an appellant must clear to 

qualify for review. Slip op. at 5. 

The rule that specifies the minimum required 

contents of a brief of appellant also does not direct 

appellants to explain why any claim of error is 

preserved or subject to an exception. RAP 10.3. 

In holding Mr. Miller did not sufficiently discuss 

RAP 2.5(a)(3), despite citing the rule and an opinion of 

this Court extending it to an excessive fines issue, the 

Court of Appeals also contravened RAP 1.2(a). That 

rule requires the court to read RAP 2.5(a)(3) "liberally 

. . .  to promote justice and facilitate the decision of 

cases on the merits." RAP 1.2(a) (emphasis added). It 
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also precludes the court from disposing of an issue 

based on "noncompliance with these rules except in 

compelling circumstances where justice demands." Id. 

By sua sponte invoking RAP 2.5(a) to avoid the 

merits of Mr. Miller's appeal, the Court of Appeals did 

not facilitate deciding the case on the merits. The court 

made no attempt to explain why considering his appeal 

would cause so much "prejudice flowing to respondent, 

. . .  unfairness to the trial judge, [or] inconvenience to 

[the appellate] court" that "justice demands" disposing 

of it. Millikan v. Ed. of Dirs. of Everett Sch. Dist. No. 2, 

92 Wn.2d 213, 215-16, 595 P.2d 533 (1979). 

There is no prejudice to the prosecution. As 

explained below, it had an opportunity to raise RAP 

2.5(a)(3) and chose not to do so. Infra at 12-15. 

Deciding Mr. Miller's appeal on its merits causes no 

unfairness to the trial judge. And it is no more 
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inconvenient for the Court of Appeals to decide the 

merits of an appeal than to raise its own reason-

independent of the parties' arguments-to avoid them. 

The Court of Appeals's invocation of RAP 

2.5(a)(3) to avoid the merits of Mr. Miller's appeal is 

contrary to the text of that rule, RAP 1.2(a), and this 

Court's precedent. RAP 13.4(b)(l). This Court should 

grant review. 

b. Rejecting Mr. Miller's appeal per RAP 2. 5(a)(3) 
though the prosecution conceded the issue is 
manifest usurped the prosecution's discretion. 

The prosecution made a conscious decision not to 

argue Mr. Miller's claim of constitutional error was not 

manifest and therefore waived any such argument. In 

nonetheless rejecting Mr. Miller's appeal under RAP 

2.5(a)(3), the Court of Appeals stepped away from its 

role as a neutral arbiter and the principle of party 
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presentation and infringed upon independent 

prosecutorial discretion. 

Appellate courts "follow the rule of party 

presentation." Dalton M, LLC v. N Cascade Tr. Servs., 

2 Wn.3d 36, 50, 534 P.3d 339 (2023). "That is, we rely 

on the parties to frame the issues for decision and 

assign to courts the role of neutral arbiter of matters 

the parties present." Id. (quoting Greenlaw v. United 

States, 554 U.S. 237, 243, 128 S. Ct. 2559, 171 L. Ed. 

2d 399 (2008)); accord RAP 12.1. For that reason, a 

respondent-for example, the prosecution in a criminal 

appeal-"concedes" an argument by not responding to 

it in its brief. State v. E.A.J, 116 Wn. App. 777, 789, 67 

P.3d 518 (2003). 

An appellate attorney does not have a duty to 

frontload their client's brief with every conceivable 

reason why the court may decline to review an error. In 
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our adversarial system, it falls to the adverse party­

here, the prosecution-to point out flaws in the 

appellant's case. Dalton M, 2 Wn.3d at 50; E.A.J, 116 

Wn. App. at 789. The appellant may then respond to 

those arguments in a reply. RAP 10.l(b); RAP 10.3(c). 

Here, the prosecution did not dispute that Mr. 

Miller raised a claim of manifest constitutional error. 

Mr. Miller argued the error was manifest. Br. of App. 

at 11 n.3. The prosecution did not assert otherwise, or 

even cite RAP 2.5 in its brief. Br. Resp. at iii, 4-14. 

Having left undisputed that Mr. Miller's claimed 

error was manifest, the prosecution "apparently 

concede[d] " as much. E.A.J, 116 Wn. App. at 789. Yet 

the Court of Appeals stepped outside its role as a 

neutral arbiter and into the prosecutor's shoes to raise 

a separate issue the prosecution chose to exclude. 

Dalton M, 2 Wn.3d at 50. 
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A prosecutor has an ethical obligation not to 

"oppose arguments in an appeal without a reasonable 

legal basis." Am. Bar Assoc. Criminal Justice 

Standards for the Prosecution Function, Std. 3-8.2(f) 

(4th ed. 2017). Whether and how to respond to a 

convicted person's arguments on appeal is committed 

to the prosecutor's "independent judgment." Id. Here, 

the prosecution chose not to dispute that Mr. Miller 

raised a claim of manifest constitutional error. By 

second-guessing this decision, the Court of Appeals 

intruded on the prosecution's discretion. 

c. The trial court's failure to consider whether 
Mr. Miller was able to pay the restitution 
awards was a manifest constitutional error. 

Mr. Miller raised a manifest constitutional error 

because the only fact needed to find a violation of the 

Excessive Fines Clause-that the trial court imposed 

and maintained restitution without considering his 
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ability to pay-was apparent on the record. The Court 

of Appeals misapplied this Court's precedent in holding 

otherwise. 

The Court of Appeals correctly held that whether 

the trial court imposed restitution consistently with 

the Excessive Fines Clause is a constitutional issue. 

Slip op. at 4 n.2. The error concerns Mr. Miller's 

constitutional right to freedom from excessive fines. 

Timbs, 586 U.S. at 149-50. 

A constitutional error is "manifest" if the facts 

making out the violation are apparent in the record. 

State v. WWJ Corp., 138 Wn.2d 595, 603-04, 980 P.2d 

1257 (1999). Whether the constitutional error was 

harmless is an issue for the merits and does not bear 

on whether the error is manifest. State v. J WM, 1 

Wn.3d 58, 91, 524 P.3d 596 (2023) (citing State v. 

O'Hara, 167 Wn.2d 91, 98, 217 P.3d 756 (2009)). 
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Mr. Miller argued that the trial court violated the 

Excessive Fines Clause by imposing restitution without 

considering his ability to pay, a necessary factor in 

determining whether a fine is excessive. Br. of App. at 

13-18; Reply at 2-6; Long, 198 Wn.2d at 173. The 

record makes plain the court imposed and maintained 

restitution on Mr. Miller without considering whether 

he could pay it. RP 18, 41-42; CP 42-43, 99-100. The 

court therefore violated the Excessive Fines Clause. 

Long, 198 Wn.2d at 173. No other fact is necessary. 

The Court of Appeals misapprehended Mr. 

Miller's argument. Mr. Miller did not ask the appellate 

court to determine that his restitution obligation was 

an excessive fine. See slip op. at 6-7. He asked the 

court to remand to the trial court with instructions to 

do what it plainly failed to do------consider his ability to 

pay. Br. of App. at 25. 
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The Court of Appeals's decision wrote RAP 

2.5(a)(3) out of existence. It reasoned the error was not 

manifest because Mr. Miller "did not bring to the 

superior court's attention that he was seeking relief 

from [restitution] in reliance on the Eighth 

Amendment's excessive fines clause." Slip op. at 6. If a 

constitutional error must be pointed out in the trial 

court to be manifest, RAP 2.5(a)(3) means nothing. 

Lastly, in reasoning that addressing Mr. Miller's 

appeal would involve improper appellate fact-finding, 

the Court of Appeals flatly contravened binding 

precedent. Slip op. at 7. Whether a fine violated the 

Excessive Fines Clause is a question of constitutional 

law reviewed de novo, not a question of fact. Long, 198 

Wn.2d at 163; Bajakajian, 524 U.S. at 336 n.10. 

The issue Mr. Miller raises is important. His 

restitution obligation, plus interest, will take centuries 
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to pay off even if he can comply with the payment plan 

the trial court imposed. Figure 1. 

I Total $22801.78 

Estimated Payoff Payment Calculator 

(12% interest only applied to restitution) 

@ Calculate nme 

O Calculate Balance 

Time to Payoff Calculations 

Interest waived 76.01 years 

12% Interest 423 years 

I Ability to Pay per Month is S25 edit 

Pigure 1. Br. of App. at 16-17. Calculated using the 
Waslrington Supreme Court lVIinority and Justice 
Commission's LFO Calculator, https://beta 
lfocalculator. org/. 

This Court acknowledged the importance of the 

issue when it granted review of the Court of Appeals's 

decision in State v. Ellis, 27 Wn. App. 2d 1, 530 P.3d 

1048 (2023). Order, No. 102378·2 (Wash. Mar. 5, 2025). 

Notably, the Court of Appeals in Ellis held that 
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whether a restitution obligation was excessive was a 

claim of manifest constitutional error. 27 Wn. App. 2d 

at 10. The Court of Appeals's decision here is contrary 

to its published decision in Ellis, as well as this Court's 

decisions in WWJ Corp. and J WM RAP 13.4(b)(l), (2). 

d. This Court's review is necessary to prevent the 
Court of Appeals from misapplying RAP 
2. 5(a)(3), as it has done in numerous cases. 

Mr. Miller's is not the first case in which the 

Court of Appeals declined to reach the merits based on 

an unduly restrictive reading of RAP 2.5(a)(3). On the 

contrary, his appeal is part of a recent trend of refusing 

to consider claimed errors that were clearly both 

constitutional and manifest in the record. 

For example, in State v. Thysell, No. 87210-9-1, 

2025 WL 752624 (Wash. Ct. App. Mar. 10, 2025) 

(unpub.), the court held a denial of the right to counsel 

not manifest because it was not apparent the hearings 

20 



at issue were a "critical stage"-a question of law, not 

fact. Id. at *2-3; see Gerstein v. Pugh, 420 U.S. 103, 

122-23, 95 S. Ct. 854, 43 L. Ed. 2d 54 (1975) (analyzing 

state law, not the case's facts). In State v. Loe, No. 

84745-7-1, 2025 WL 80380 (Wash. Ct. App. Jan. 13, 

2025) (unpub.), it held an improper opinion on guilt 

was not constitutional error despite precedent to the 

contrary. Id. at *8; e.g. ,  State v. Quaale, 182 Wn.2d 

191, 201-02, 340 P.3d 213 (2014). In State v. 

Stengrund, No. 85841-6-1, 2025 WL 33374 (Wash. Ct. 

App. Jan. 6, 2025) (unpub.), the court held a due 

process claim was not manifest despite being based 

solely on the text of the rape-shield statute. Id. at *6. 

In State v. Helms, No. 86857-8-1, 2024 WL 

4880777 (Wash. Ct. App. Nov. 25, 2024) (unpub.), the 

court rejected a claim of an omitted essential element 

in part based on RAP 2.5(a), despite authority such an 
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error can be raised for the first time on appeal. Id. at 

*3 (citing State v. Pry, 194 Wn.2d 745, 752, 452 P.3d 

536 (2019)). It refused to reach a cruel punishment 

claim for the first time on appeal, despite a well-known 

case where this Court did so. State v. Tramble, No. 

86845-4-1, 2024 WL 4880888, at *2-3 (Wash. Ct. App. 

Nov. 25, 2024) (unpub.) (citing State v. Gregory, 192 

Wn.2d 1, 36, 427 P.3d 621 (2018)). And it refused to 

reach a Petrich error despite black-letter law such an 

error may be raised for the first time on appeal. State 

v. Thorne, 84812-7-1, 2024 WL 1620100, at *3 (Wash. 

Ct. App. Apr. 15, 2024) (unpub.) (citing, e. g . ,  State v. 

Moultrie, 143 Wn. App. 387, 177 P.3d 776 (2008)). 

The Court of Appeals's overzealous application of 

RAP 2.5(a)(3) calls for this Court's intervention. Where 

constitutional rights are at stake, and the facts 

necessary to determine whether those rights were 
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violated are obvious in the record, RAP 2.5(a)(3) 

requires appellate courts to reach the merits. The 

Court of Appeals's reading of the rule in this case and 

those listed above leaves important constitutional 

issues unreviewed for no good reason. RAP 13.4(b)(3). 

The Court of Appeals's refusal to address Mr. 

Miller's claim of constitutional error because he did not 

address RAP 2.5(a)(3) to its liking is contrary to the 

text of that rule, RAP 1.2(a), and this Court's decisions 

interpreting both. RAP 13.4(b)(l). Its decision that the 

trial court's violation of the Excessive Fines Clause is 

not manifest is also contrary to this Court's precedent, 

as well as its own. RAP 13.4(b)(l), (b)(2). And its 

application of the rule in this and other cases deprives 

convicted people of review of potential violations of 

their constitutional rights. RAP 13.4(b)(3). 
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F. CONCLUSION 

This Court should grant review. 

Per RAP 18. l 7(c) (2) , the undersigned certifies 

this brief of appellant contains 3 , 3 1 5  words . 

DATED this 1 5th day of April, 2025 .  

Christopher Petroni, WSBA #46966 

Washington Appellate Project - 9 1 052 

Email: wapofficemail@washapp.org 

chris@washapp.org 

Attorney for JD Miller 
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Petitioner's Appendix 

1 .  Court of Appeals Opinion 

2 .  Order Denying Motion for Reconsideration 



F I LED 
3/3/2025 

Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

STATE OF WAS H I NGTO N ,  

V .  

J D  M I LLER,  

Respondent ,  

Appe l lant .  

No. 87202-8 

D IVIS ION ONE  

U N P U BL ISHED O P I N ION 

HAZELRIGG ,  A. C . J .  - J D  M i l ler  appeals from the orders g ranti ng i n  part and 

denyi ng i n  part h is postconvict ion petit ions for statutory re l ief from a l l  lega l  fi nancia l  

ob l igations imposed aga i nst h im in  h is 20 1 3  and 20 1 7  fe lony judgments and 

sentences . M i l ler  contends the super ior cou rt erred when it den ied h is requests to 

re l ieve h im of restitut ion and i nterest thereon ,  because it d id not consider whether 

the prior imposit ion of these restitut ion payments deprived h im of h is  rig ht to be 

free from excess ive fi nes under the E ighth Amendment to the U n ited States 

Constitution . As he ra ises th is a l leged constitutiona l  error for the fi rst t ime on 

appeal and does not provide the ana lys is requ i red under RAP 2 . 5(a)(3) , M i l ler  fa i ls 

to estab l ish an entit lement to appe l late review and we decl ine to cons ider h is 

assertion .  Accord i ng ly , we affi rm . 

FACTS 

I n  J u ly 20 1 3 , M i l ler  entered a gu i lty p lea to attempted robbery in the second 

deg ree ,  a class C fe lony . Pursuant to h is p lea ,  M i l ler  ag reed to pay restitut ion to 
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the victims .  The super ior cou rt entered judgment and sentence (J&S) aga i nst h im ,  

impos i ng severa l lega l  fi nancia l  ob l igations (LFOs) inc lud i ng restitution .  Fol lowing 

a heari ng , the court ordered h im to pay a tota l of $300 i n  restitut ion .  

I n  May 20 1 4 , the State charged M i l ler  with one count of assau lt i n  the fi rst 

deg ree ,  a class A fe lony . Ten months later, i n  March 20 1 5 , a j u ry convicted h im 

as  charged . The super ior cou rt entered a J&S on the  j u ry's verd ict ,  impos ing 

severa l LFOs incl ud i ng restitut ion payments to the vict ims of the assau lt .  He 

appealed from the J&S and th is cou rt affi rmed but remanded for cons ideration of 

h is ab i l ity to pay certa in  nond iscret ionary LFOs. 1 I n  20 1 7 , an amended J&S was 

entered and , fo l lowing a heari ng , the court ordered h im to pay $22 , 50 1 .78 i n  

restitution . 

More than five years later, i n  J u ly 2023 , M i l ler  fi led petit ions i n  the super ior 

cou rt seeking statutory re l ief from al l  LFOs imposed aga inst h im i n  h is 20 1 3 and 

20 1 7  J&Ss on the basis that he was found i nd igent at the t ime of those 

proceed ings .  Each petit ion was captioned as fo l lows : "PETITION FOR REL I EF  

FROM LEGAL F I NANC IAL OBL IGATIONS PU RSUANT TO RCW 1 0 . 0 1 . 1 60(3)­

(4) [ ; ]  9 . 94A.760(3)-(5) ; 9 . 94A.753(3) ; 1 0 . 82 . 090 ;  7 .68 . 035(5)(b) ; 43 .43 .754 1 . "  H is 

petit ions i ncl uded requests to "d rop a l l  LFO's [s ic] and restitut ion . "  

The super ior cou rt entered two orders g rant ing M i l ler's petit ions i n  part and 

denyi ng them i n  part .  As to both orders ,  the court found that M i l ler  was i nd igent .  

With regard to the LFOs imposed on h is 201 3 gu i lty p lea and sentence ,  the court 

ordered as fo l lows : 

1 State v. Miller, No.  33 1 83-1 - 1 1 1 ,  (Wash .  Ct. App. Dec. 20 ,  20 1 6) ,  https ://www.courts .wa 
. gov/op in ions/pdf/33 1 83 1 _pub . pdf 
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LFO I nterest . Al l  i nterest that is not restitution on the defendant's 
LFOs is waived . RCW 1 0 .82 . 090(2) (a) . 

Rem iss ion . Al l  d iscret ionary LFOs that are not restitut ion ,  i ncl ud i ng 
a l l  costs or fees attendant to private debt co l lect ion efforts , are 
waived . RCW 9 . 94A.6333(3)(f) ; RCW 1 0 . 0 1  . 1 60(3) , (4) (re lat ing to 
costs) ; RCW 1 0 . 0 1 . 1 80(5) ; RCW 46 .63 . 1 90 ;  RCW 36 . 1 8 . 1 90 .  The 
fo l lowing mandatory LFOs sha l l  remai n :  
The Court waives the $200 .00 F i l i ng Fee, $1 00 .00 DNA Fee, 
$750 . 00 Pub l ic  Defender Fee, $40 . 00 Sheriff's Service Fees, 
$1 000 . 00 F i ne. and $500 . 00 Cr ime Vict im Assessment .  

The court does not waive any restitution pri ncipa l .  The court 
reserves ru l i ng on the request to waive or red uce i nterest unt i l  the 
defendant is re leased from tota l confi nement per RCW 
1 0 . 82 . 090(3)([c]) or  once the remain i ng pri ncipa l amount is pa id per 
RCW 1 0 .82 . 090(3)(b). 

(Bo ldface om itted . )  As to h is 20 1 7  convict ion and sentence ,  the court ordered as 

fo l lows : 

LFO I nterest . Al l  i nterest that is not restitution on the defendant's 
LFOs is waived . RCW 1 0 .82 . 090(2) (a) . 

Rem iss ion . Al l  d iscret ionary LFOs that are not restitut ion ,  i ncl ud i ng 
a l l  costs or fees attendant to private debt co l lect ion efforts , are 
waived . RCW 9 . 94A.6333(3)(f) ; RCW 1 0 . 0 1  . 1 60(3) , (4) (re lat ing to 
costs) ; RCW 1 0 . 0 1  . 1 80(5) ; RCW 46 .63 . 1 90 ;  RCW 36. 1 8 . 1 90 .  The 
fo l lowing mandatory LFOs shal l  remai n :  
The Court waives the $500 . 00 Crime Vict im Assessment. $200 .00 
Crim ina l  F i l i ng Fee, $600 . 00 Sherriff's [s ic] Service Fees, and 
$750 . 00 Publ ic Defender Fee . 

The court does not waive any restitut ion owing to Tri-State Hospita l 
and reserves on the request to waive or red uce i nterest unt i l  the 
defendant is re leased from tota l confi nement per RCW 
1 0 . 82 . 090(3)(c) . The court reserves ru l i ng at th is t ime to waive or 
red uce restitution principa l amount owing to Asu ris I nsurance 
Company, but wi l l  wa ive the $1 7,9 1 2 . 93 of restitution i nterest. The 
defendant may petit ion again  after h is re lease for the court to 
cons ider fu rther waiver or  red uction .  

(Bo ldface om itted . )  

M i l ler  t imely appealed . 

- 3 -
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ANALYS I S  

Mi l ler  asserts that the superior cou rt erred when i t  den ied h is postconvict ion 

petit ions for re l ief from the restitution payments previous ly imposed aga i nst h im­

and certa i n  i nterest accru i ng thereon-without consider ing whether the imposit ion 

of such payments deprived h im of h is E ighth Amendment rig ht aga inst excess ive 

fi nes . 2 Because M i l ler  ra ises th is constitutional  issue for the fi rst t ime on appeal 

and h is briefi ng does not satisfy the requ i rements of RAP 2 . 5(a) , we decl ine to 

cons ider h is assert ion . 

It is wel l-estab l ished that " [p ]arties wish i ng to ra ise constitut ional  issues on 

appeal must adhere to the Ru les of Appe l late Procedu re . "  State v. Johnson, 1 1 9 

Wn .2d 1 67 , 1 7 1 , 829 P .2d 1 082 ( 1 992) . Genera l ly , appel late cou rts may decl ine 

to review c la ims not brought to the attent ion of  the super ior cou rt .  RAP 2 . 5(a) . 

However, RAP 2 . 5(a)(3) provides a narrow exception ,  a l lowing appe l lants to 

i ntrod uce a "man ifest error affect ing a constitutiona l  rig ht" for the fi rst t ime on 

appea l .  State v. Scott, 1 1 0 Wn .2d 682 , 687 ,  757 P .2d 492 ( 1 988) . 

I n  order to satisfy the requ i rements of '"RAP 2 . 5(a) and ra ise an error for 

the fi rst t ime on appea l ,  an appe l lant must demonstrate ( 1 ) the error is man ifest 

and (2) the error is tru ly of constitut ional  d imension . "' State v. J. W M. ,  1 Wn .3d 58 ,  

90 ,  524 P . 3d 596 (2023) (quoti ng State v. O 'Hara,  1 67 Wn .2d 9 1 , 98 ,  2 1 7  P . 3d 

2 Mi l ler does not assert that the su perior cou rt erred by fa i l i ng  to comply with the statutory 
authority pursuant to which he subm itted h is  petit ions for re l ief. Nor does not he contend that the 
statutory provis ions i n  question are facia l ly unconstitutiona l ;  as set forth i n  h is  reply brief, "M r. M i l ler 
does not assert RCW 1 0 . 82 . 090 is unconstitutiona l  on i ts face . "  

Therefore ,  the on ly  assign ment o f  error M i l ler presents on appeal i s  that the superior cou rt, 
i n  deny ing h is petit ions for statutory re l ief, erred by fa i l i ng  to cons ider whether the restitut ion 
imposed aga inst h im  i n  201 3 and 201 7 deprived him of his E ig hth Amendment right  to be free from 
excessive fi nes. 
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756 (2009)) . Estab l ish i ng that the a l leged error is man ifest '" requ i res a showing of 

actual  p rejud ice . "' Id. at 9 1  ( i nternal quotat ion marks om itted) (quoti ng O'Hara ,  

1 67 Wn .2d at  99) . " 'To demonstrate actua l  p rejud ice ,  there must be a p laus ib le 

showing by the [appe l lant] that the asserted error had practical and identifiable 

consequences"' i n  the superior cou rt proceed ing on appea l .  Id. (emphasis added) 

(alterat ion i n  orig ina l )  ( i nternal quotat ion marks om itted) (quoti ng O'Hara ,  1 67 

Wn .2d at 99) . Notab ly , 

" [ i ]n  determ in i ng whether the error was identifiab le ,  the [super ior 
cou rt] record must be sufficient to determ ine the merits of the cla im .  
I f  the facts necessary to adjud icate the cla imed error are not i n  the 
record on appea l ,  no actual  p rejud ice is shown and the error is not 
man ifest . "  

Id. (citat ions and  i nterna l  quotat ion marks om itted) (quoti ng O'Hara ,  1 67 Wn .2d at 

99) . 

Here ,  i n  support of ra is ing a constitut ional  issue for the fi rst t ime on appea l ,  

M i l ler's open ing brief s imp ly states-in a footnote-the fo l lowing : 

An excess ive fi ne is a man ifest constitutiona l  error that may be ra ised 
for the fi rst time on appea l .  RAP 2 . 5(a)(3) ; see State v. WWJ Corp. , 
1 38 Wn .2d 595 , 604-06 , 980 P .2d 1 257 ( 1 999) (app lyi ng RAP 
2 . 5(a)(3) to an excess ive fi nes issue but fi nd i ng the record 
i nadequate to j udge the offense's "g ravity") . 3 

This is p la in ly insufficient to satisfy M i l ler's bu rden under RAP 2 . 5(a) . F i rst, h is 

briefi ng does not present any ana lys is or  argument i n  support of the proposit ion 

that the a l leged error resu lted i n  actual  p rej ud ice to h im .  I ndeed , h is briefi ng does 

3 We have recently held that, because our " restitut ion statute is partia l ly  pun it ive i n  natu re ,  
a restitut ion order is subject to cha l lenge under  the excessive fi nes c lause of  the E ig hth Amendment 
and art. I ,  § 1 4" of the Wash ington Constitution .  State v .  Ramos, 24 Wn . App. 2d 204, 226 , 520 
P . 3d 65 (2022) ,  review denied, 200 Wn .2d 1 033 (2023) . 
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not even mention the phrase "actual prejudice." He therefore fa ils to make the 

requisite showing of manifest error. This, by itself, is fatal to Mi l ler's appeal .  

Furthermore, Mil ler does not demonstrate that the alleged error had an 

identifiable effect on the superior court proceeding now on appeal .  Notably, he 

does not contend that the record before the superior court was adequately 

developed to determine the merits of the alleged constitutional error at issue. For 

this reason as wel l ,  Mil ler fa ils to establish an entitlement to appel late 

consideration .  

Moreover, even i f  he  had asserted that the record o f  the superior court 

proceeding was sufficiently developed to establish that the alleged constitutional 

error was manifest, such a contention would fai l .  As set forth above, Mi l ler's 2023 

postconviction petitions to the superior court requested statutory relief from 

restitution payments imposed against him in 201 3  and 201 7, along with relief from 

the interest accruing thereon. In  so doing, however, he did not bring to the superior 

court's attention that he was seeking relief from such financial obligations in 

reliance on the Eighth Amendment's excessive fines clause. Nor did he submit to 

the superior court-or assert that he submitted-any argument or evidence on 

which the superior court could rely to make such a determination. Therefore, as 

our Supreme Court recognized in WWJ Corp. , "[w]ithout a developed record , the 

claimed error cannot be shown to be manifest, and the error does not satisfy RAP 

2.5(a)(3)." 1 38 Wn.2d at 603. 

We emphasize that such underdevelopment of the superior court record is 

significant; a developed factual record from the trial court is a necessary predicate 
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to our review of a challenge pursuant to the Eighth Amendment's excessive fines 

clause to restitution imposed against a defendant in a criminal case . The amount 

of restitution owed by a defendant is a factual determination to be conducted by 

the superior court. RCW 9.94A.750(1 ) (" I f  restitution is ordered,  the court shall 

determine the amount of restitution due at the sentencing hearing or within one 

hundred eighty days." (emphasis added)). Moreover, a determination as to 

whether the resulting restitution payment imposed against a defendant triggers the 

excessive fines clause includes an inquiry into whether the payment is 

'"excessive ,"' that is, "whether the sanction is grossly disproportional to the 

offense ." State v. Ramos, 24 Wn. App. 2d 204, 2 15 ,  520 P .3d 65 (2022) (quoting 

City of Seattle v. Long, 1 98 Wn.2d 1 36, 1 62, 493 P.3d 94 (2021 )). These 

determinations involve fact find ing, which we do not conduct on appeal .  See, e.g., 

Dalton M, LLC v. N. Cascade Tr. Servs., Inc. , 2 Wn.3d 36, 54, 534 P .3d 339 (2023) 

("[A]ppellate courts are not fact-finders."); Garcia v. Henley, 1 90 Wn.2d 539, 544, 

41 5 P .3d 241 (201 8) ("This court generally cannot make findings of fact, and will 

not endeavor to do so based on an incomplete record."). Given that, a developed 

record in the trial court is a predicate for our consideration of whether we may 

consider a purported constitutional error for the first time on appeal .  Mi l ler did not 

sufficiently develop the superior court record as to the alleged error at issue. 

Therefore , for this reason as wel l ,  he fa ils to establish that the alleged error on 

which he bases h is appeal is manifest. 
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Thus ,  M i l ler  has not estab l ished an entit lement to appe l late review pu rsuant 

to RAP 2 . 5(a)(3) . Accord i ng ly , we decl ine to cons ider h is assert ion . 4 

Affi rmed . 

WE CONCUR:  

A J. 
�� , 

4 Shou ld  M i l ler wish to col latera l ly  attack both the restitut ion payments previous ly imposed 
aga inst h im  and the in terest accru ing  thereon on the basis of the E ighth Amendment's excessive 
fi nes clause, and if such cha l lenges are not t ime-barred , other proced u ra l  avenues may be 
ava i lab le to h im .  See CrR 7 . B(b) ;  RAP 1 6 .4 .  
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Court of Appeals 
D iv ision I 

State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WAS H I N GTON 

STATE OF WAS H I NGTO N ,  

Respondent ,  

V .  

JD M I LLER,  

Appel lant .  

No. 87202-8- 1 

D IVIS ION ONE  

ORDER DENYI NG MOTION 
FOR RECONS IDERATION 

Appel lant fi led a motion for reconsideration on March 7 ,  2025 .  After 

cons ideration of the motion , a panel of th is cou rt has determ ined that the motion 

for reconsideration shou ld be den ied . 

Now, therefore , it is hereby 

ORDERED that the motion for reconsideration is den ied . 

FOR TH E COU RT: 
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